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Abstract. The penitentiary system of the Republic of Moldova has entered a stage
of reform since it was transferred from the Ministry of Internal Affairs to the Ministry of
Justice. For about 20 years under the auspices of the Ministry of Justice, similar to the
European penitentiary systems, the national system has been experiencing the same
difficulties: a high rate of recidivism, overcrowding in places of detention, an increase in
cases of detection of prohibited items and substances in penitentiary institutions, lack of
staff and insufficient financial resources. The situation at the national level differs from
the general European practice in terms of separate detention of persons sentenced to
imprisonment. The penalty of imprisonment is executed in penitentiary institutions of
the following types: open, semi-closed, for juveniles (in which conditions correspond to
semi-closed penitentiary institutions) and for women, in which the regime of detention
corresponds to the regime established for open, semi-closed or closed type of penitentiary
institutions, depending on the category of penitentiary institutions assigned by the
sentence. The rigidity of the established system is determined by the clear definition in
the law of the categories of prisoners and types of penitentiary institutions for serving
sentences. It is not allowed to change the type of penitentiary institution. Such a system
of imprisonment execution, established by mandatory norms of criminal law, not only
creates a problem for the effective implementation of criminal justice (individualization
of punishment), but also determines the need to organize three modes of detention in
each type of penitentiary institution. Consequently, most penitentiary institutions should
have at least 12 separate detention sectors, corresponding to each type of penitentiary
and detention regime. At the same time, the problem of choosing the categories of
sectors that should be present in a penitentiary institution becomes very relevant.
This is due to the fact that the regime of a sentence execution in the form of imprisonment
in a penitentiary institution does not consist in simple isolation, but in a regime with a rich
content consisting of various aspects of life and activities of convicts during execution of
sentences. Based on the results of the study, the author suggests revising the content
of the concept “type of penitentiary institution”. This concept should include not only the
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level of accessibility within the penitentiary institution, but also the restrictions necessary
for the detention of persons deprived of their liberty, depending on the assessment of
their psychological profile, behavior and individual execution plan.

Keywords: Republic of Moldova, penitentiary institutions, regime of detention, convicts,
correctional institutions, recidivism, categories of penitentiary institutions.

AHHOoTaums. NeHnTeHumnapHasn cuctema Pecnybnvkm Mongoea BcTynuna B CTa-
avio pechopM ¢ MOMEHTa ee nepefayun ns segeHnsa MmHMcTepcTBa BHYTPEHHUX Aen
B BeaeHne Munuctepctea toctuymm. Okono 20 net geatenbHocTu nog arngon MuHu-
cTepcTBa roCTULUNN, aHANOIM4YHO NeHnTeHUunapHbiM CUCTeMam EBpOI‘IbI, HauuoHalibHasA
cuctema npeTtepneBaeT Te Xe TPYAHOCTU: BbICOKMI YPOBEHb peuunanBa, nepeHachbl-
LLIEHHOCTb MeCT nuweHns ceoboapl, yBenuyeHme cnyyvyaes obHapy>XeHUs B MEHUTEH-
LUMapHbIX YYpeXxaeHusX 3anpeLleHHbIX NpegMeToB U BELLECTB, HEXBaTKa nepcoHana
N HeQoCTaTOYHOCTb (DMHAHCOBLIX CPeacTB. B yacTu pasgenbHOro cogepaHus ocy-
XAOEHHbIX K NMWEHUI0 cBOOOAbl CUTyaumnsl Ha HauMOoHaNIbHOM YPOBHE OTNM4aeTcs oT
obLieeBponenckon NpakTnkn. HakasaHne B Buae nuieHns cBo0OAbl MCMONHAETCS B
NeHUTeHUMapHbIX ydpexgeHnax cneayrwmx TUnoB: OTKPbITble, NOJ1y3aKpbiTble, 3a-
KpbITble, AJ1A HeCOBEPLUEeHHONEeTHUX (B KOTOpPbIX YCITOBUA CcoaepXXaHNA COOTBETCTBYHOT
NoNy3akpbITbiIM NEHUTEHLNAPHBLIM YUPEXAEHNSAM) N OIS XKEHLMH, B KOTOPbIX PEXUM
coepXaHnsi COOTBETCTBYET PEXUMY, YCTAHOBIIEHHOMY ANSA NEHUTEHLMAPHbIX YUpEX-
OEHWI OTKPLITOrO, NMOMNy3aKpbITOro UM 3aKpbITOro TUNa B 3aBUCUMOCTU OT KaTeropum
NEHNTEHUMAPHBIX YYPEXOEHUN, HA3HAYEHHbIX NPUroBOopoM. XKecTKoCTb CO3daHHOW
CUCTEMBbI OnpeaensieTcsl YeTKMM 3aKpernsieHneM B 3aKOHEe KaTeropui 3akio4YeHHbIX
N TUNOB NEHUTEHLMAPHBIX yYpEeXageHun aAna oTobiBaHMA Haka3aHus. He gonyckaeTtcs
M3MeHeHne Tuna nNneHNnTeHUnapHoro y4ypexneHud. Takas cuctema UCMOMHEHUSA Nn-
LeHunda CBOﬁOJJ,bI, yCTaHOoB1eHHaa nMmnepaTtumBHbIMM HOpMaMK YyrorioBHoro npasa, He
TONbKO co3faeT npobnemy ans adpekTUBHON peann3aLlmm yrofloBHOro NpaBoCyaus
(MHoMBUOYyanusauum HakasaHusl), Ho U npegonpegensetr Heo6xo4MMOCTb OpraHu3o-
BbIBaTb B KaXXAOM TUME NEHUTEHLMAPHbIX YUPEXAEHUN TPU pEXMMA COAEPXKaHMA No4
cTpaxein. CnegoBaTenibHO, B OOMbLUMHCTBE MEHUTEHLUMNAPHBLIX YUYPEXOEHUIA OOIIKHO
ObITb HE MeHee 12 OTAeNbHbIX CEKTOPOB COAEPXKaHUsA Nog, CTPaXKen, COOTBETCTBYIOLLNX
KaXxgoMy TUMY NEHUTEHLMAPHOIO YUYPEXAEHUST N PEXMMY COLEPXKAHUSA NOL CTPaXeN.
Mpn aTOM BecbMa akTyanbHOW CTaHOBUTCS Npobriema BbIGOpa KaTteropuin CeKTopos,
KOTOpble OOJIKHbI NPUCYTCTBOBATb B NEHUTEHLNAPHOM y4YpeXxaeHun. 370 cBA3aHO C
TEM, YTO PEXMM UCMONHEHUS HAaKa3aHUs B BUe NuiieHns ceoboabl B NeHUTEeHLMapHOM
yuypexneHun 3aknyaeTcs He B MPOCTOM U3onsauuKn, a B pexume ¢ boratbim copep-
XaHWeM, COCTOSALLMM U3 pasnnYHbIX CTOPOH XWU3HW U OEeATENBHOCTU OCYXOEHHOIO BO
BPEMS1 UCMOJTHEHUS Haka3aHus. [1o nToram NnpoBeAEHHOro UccriegoBaHUs aBTop npea-
naraeT NepecMoTpeTb COAEP)KaHUE MOHATUS «TUM MEHUTEHLNAPHOIO YYPEeXaAeHNsa».
[laHHOE NoHsATME OO0NKHO BKIHOYATb B CE0s1 HE TOMbKO YPOBEHb AOCTYMHOCTU BHYTPHU
NeHUTeHUMapHOro y4ypexaeHna, Ho 1 orpaHn4yeHud, HeO6XO,ElVIMbIe aona cogepXxaHua
nuy, NULWEHHbIX cBOOOAbI, B 3aBMCUMOCTM OT OLLEHKM UX NCUXONOrn4ecKoro npoduns,
noBefeHus U UHAMBMAYaNbHOro NnaHa UCNONHEeHUs Npurosopa.

KnioueBble cnoBa: Pecnybnuka MongoBa, NeHUTEHUMAPHLIE YYpEXOeHUs, pe-
XUM cogepKaHus, OCYXXAEHHbIe, UCNPaBUTENbHbBIE YYPEXAEHUSA, peunamnB, KaTeropmm
NEeHUTEHLMAPHbIX YYPEXOEHNNA.
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The penitentiary system of the Republic
of Moldova has entered a stage of reform
since it was transferred from the Ministry of
Internal Affairs to the Ministry of Justice. For
about 20 years under the auspices of the
Ministry of Justice, similar to the European
penitentiary systems, the national system
has been experiencing the same difficulties:
a high rate of recidivism, overcrowding in
places of detention, an increase in cases of
detection of prohibited items and substances
in penitentiary institutions, lack of staff and
insufficient financial resources. Unlike other
developed penitentiary systems that adopted
a modern approach to the execution of
custodial sentences in the sixth decade of
the last century, the penitentiary system of
the Republic of Moldova has to gradually
adapt at an accelerated pace to European
norms and standards. These standards
contain an exhaustive list of principles, the
implementation of which seems to be within the
power of each state, regardless of its material
capabilities.

Thus, we pay special attention to the
current actions and the goals that we intend
to implement, in terms of two main issues:
1) why we punish; 2) how people get out of
prison. For this reason, the main task of the
penitentiary system is to respect the rights and
freedoms of persons deprived of their liberty
in order to facilitate their social reintegration.
At present, the system of administration of
penitentiary institutions consists of the National
administration of penitentiary institutions,
17 penitentiary institutions, 2 specialized
institutions (a training center and a special
purpose unit). Persons deprived of their liberty
are placed in:

— closed-type penitentiary institutions
(11 institutions, 4 of them with the status of a
criminal investigation detention center);

— semi-closed penitentiary institutions
(3 institutions);

— female colony;

— juvenile penitentiary institutions;

— penitentiary hospitals.

The current regulatory framework allows
for the creation of several separate detention
areas in a penitentiary institution in accordance
with the features provided for by the Executive
Code of the Republic of Moldova No. 433-XV of
24.12.2004 (the EC of the RM). The execution
of imprisonment requires the creation of an
internal structure of pre-trial detention facilities
in order to offer the administration of the place
of detention real opportunities for separate
detention of persons in accordance with the
criteria established by the penal legislation. Such
criteria are set out in Articles 205 and 304 of the
EC of the RM the following convicted persons
are kept separately in penitentiary institutions:

a) women from men;

b) minors from adults;

c) persons held under provisional arrest
from convicted persons;

d) convicted persons for the first time from
convicted persons who previously served
a sentence of imprisonment and have an
outstanding criminal record;

e) convicts sentenced to life imprisonment
from the rest of the convicts;

f) persons convicted for complicity in the
commission of a crime from accomplices;

g) convicts transferred to the initial regime
of detention in the order of disciplinary
punishment, from convicted persons who are
initially on the initial regime;

h) convicts who may face reprisals because
of their previous position, from other convicts;

i) convicts who use the right to move without
a convoy or escort, from other convicts.

In addition to the criteria for pre-trial
detention, the following criteria for separation
are established:

a) persons who were first placed in pre-trial
detention, from persons who were previously
held in penitentiary institutions;

b) persons suspected or accused of
committing serious, especially serious and
extremely serious crimes, from other persons;

c) persons, who held responsible positions
in public authorities before being taken into
custody, from other persons;
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d) persons, suffering from infectious
diseases or requiring special medical care and
supervision, from other persons;

Persons, who are left in criminal detention
centers for economic maintenance work in
accordance with the procedure established
by law, are kept in separate premises isolated
from persons under preliminary arrest.

In order to improve the safety of prisoners
or create conditions for their treatment, the
administration of a penitentiary institution
may apply other criteria for the separation
of prisoners (article 205, paragraph 2, of the
EC of the RM). In addition, the separation
of prisoners in a correctional facility should
not be discriminatory or infringe on human
dignity. Thus, the separation of convicts is also
regulated at the level of internal legal acts of
the National penitentiary administration by
establishing additional criteria for organizing
the execution of a custodial sentence for
protection of:

— certain categories of detainees;

— mother with child;

— detainees suffering from severe mental
disorders, including those caused by the use
of alcohol or psychotropic substances;

— persons on probation, etc.

The task of placing them in pre-trial detention
facilities according to the specified criteria
is difficult, including in connection with the
current system of distribution of persons for the
execution of sentences by type of penitentiary
institution and the regime of detention.

Thus, the situation at the National level
differs from the general European practice.
According to Article 72 of the Criminal Code
of the Republic of Moldova (the CC of the RM),
the penalty of imprisonment is applied in the
following types of penitentiary institutions:
open, semi-closed, for juveniles (in which
the conditions of detention arising from the
provisions of Article 273 of the EC of the
RM, correspond to semi-closed penitentiary
institutions) and for women, which according
to Article 276 of the EC of the RM the regime
of detention corresponds to the regime

established for open, semi-closed or closed
penitentiary institutions, depending on the
category of penitentiary institutions assigned
by the sentence.

The rigidity of the established system is
determined by the clear definition in the law
of the categories of prisoners and types of
penitentiary institutions for serving sentences.
Itis not allowed to apply sanctions to detainees
by transferring them from one type of
penitentiary institution to another. Thus, article
72 OF the CU of the RM provides that:

— persons sentenced to imprisonment for
crimes committed by negligence serve their
sentences in open-type penitentiary institutions;

— persons sentenced to imprisonment for
minor crimes, medium-gravity crimes and
serious crimes committed intentionally serve
their sentences in semi-closed penitentiary
institutions;

— persons sentenced to imprisonment
for especially serious and extremely serious
crimes, as well as persons who have committed
crimes that constitute a recidivism, serve
their sentences in closed-type penitentiary
institutions.

The norm concerning the establishment
of the type of penitentiary institution
under sentence does not contribute to the
individualization of punishment, does not
take into account such circumstances as
the personality of the convicted person, his
financial situation, etc., since when determining
the gravity of the crime and the type of guilt, the
convicted person can be automatically sent to
the appropriate penitentiary institution without
the need to mention this in the sentence.
The main problem arising from the system of
sentences execution is that it is impossible to
change the type of correctional institution even
through the courts, although there is a rule
contained in Paragraph 7 of Article 72 of the
CC of the RM, according to which the type of
penitentiary institution is changed by the court
in accordance with the law. In practice, this rule
can only be applied if the person was convicted
again during the sentence execution for another
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more serious act, for which the law provides
for the sentence execution in a penitentiary
institution of a more severe category (type).
Thus, there is a need to place convicted persons
for their sentence execution in the appropriate
regimes. Under the term “appropriate regime”
we understand the specific form of application
of the penitentiary regime, taking into account
the division of detainees into compartments
and cells, categories of crimes, the nature of
their commission, terms of punishment, the
state of recidivism, social and public danger,
age and gender (Petrake, Z. 1992, p 25).

The system of imprisonment execution
established by mandatory norms of criminal
law not only creates a problem for the
effective implementation of criminal justice
(individualization of punishment), but also
determines the need to organize three regimes
of detention in each type of penitentiary
institution. For penitentiary institutions, this is
a big practical problem in terms of creating the
conditions established by law and observing
the restrictions specific to a particular type
of penitentiary institution, in which a person
must serve a sentence under a court decision.
The specifics of each regime are presented in
table 1. Thus, we observe a situation where in
most penitentiary institutions, in accordance
with the order of the Ministry of justice
No. 189/2017 on the establishment of the type
of penitentiary institution and its sectors, there
must be at least 12 separate detention sectors
corresponding to each type of penitentiary
institution and detention regime.

Clarification of the conditions under which
a person deprived of liberty will serve his
sentence is also necessary, because the prison
environment also contributes to the emergence
of deviant behavior among convicts. Therefore,
in order to regulate situations caused by
deviant behavior, it is important that the teacher
knows as well as possible the stages of the
educational process, the features characteristic
of the environment that counteracts the work
on reeducation and resocialization of convicts.
At the first stage of detention, there are

phenomena of mental agitation, anxiety,
lack of appetite for the received food, etc.
(symptoms of the psychology of detention).
In the second stage, the prisoner begins to feel
deeply the influence of the prison due to the
significant restriction of movement space and
time organization, which leads to a tendency
to protect their territory. At the third stage,
the convict is disappointed because of the
organization of time established by internal
rules. The time spent in prison is monotonous,
which can lead to increased aggression of the
convict. In the fourth phase, when certain items
are provided for personal use in accordance
with internal rules, the feeling of frustration
increases. In the fifth phase, contact with the
prison subculture has serious consequences.
Because of the environment in which the
convict is forced to spend his incarceration, a
new vision of himself is formed, and at the same
time he is forced to form a “survival strategy”
to help himself cope with difficulties that he did
not face in freedom (Florian, I. 2002, p.211).

Thus, we are faced with the conceptual
problem of choosing the categories of
sectors (sections) that should be present in
a penitentiary institution. This is due to the
fact that the regime of a sentence execution
in the form of imprisonment in a correctional
institution is not a simple isolation, but a regime
with a rich content consisting of various aspects
of the life and activities of the convict during
the execution of the sentence in a penitentiary
institution (lon, O. 1998, p. 86).

In connection with the above, itis necessary
to revise the content of the concept “type of
penitentiary institution”. When we talk about
closed, semi-closed and open penitentiary
institutions, we must take into account not only
the level of accessibility within the penitentiary
institution, but also the restrictions necessary
for the detention of persons deprived of their
liberty, depending on the assessment of
their psychological profile and behavior, and
the individual execution plan. Penitentiary
institutions should have separate premises
(sectors) for persons deprived of their liberty,
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in accordance with their procedural situation,
the level of danger they pose to themselves and
others, as well as the conditions established
by the individual detention plan (Barbu, G. S. &
Shtefan, A. 2005, p. 94). Thus, depending on
the profile of convicts, penitentiary institutions
should have separate sections that allow them
to move between sectors, depending on the
level of implementation of the goals set out in
the execution plan. The right to make a decision
on changing one regime to another should
be given to the administration of the place of
detention.

The penitentiary system plays an important
role in the execution of custodial sentences.
The nature of the penitentiary regime depends
on achieving the goal of executing the sentence
of imprisonment, reeducating the convicted
person and deterring him from committing a
new crime. We can say that the penitentiary
system defines how the execution of a sentence
of imprisonment in a penal institution or as
organized life and activities of a convict in the
penitentiary institution during the execution of
the punishment for the purpose of reeducation
and prevention of new crimes and offences.
(Trayan, P. 1924, p. 98).
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